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GARDEN BAY SDN BHD v SIME DARBY PROPERTY 
BERHAD [2021] 2 MLJ 281 (Court of Appeal) 

Arbitration — Award — Application for setting aside — Appeal — 
Respondent sought to set aside and Appellant sought to enforce 
award awarded by arbitrator — High Court allowed setting aside 
application and dismissed enforcement application — Whether there 
was a breach of natural justice — Whether award dealt with dispute 
not contemplated by or not falling within terms of submission to 
arbitration  

Facts 

 

1. The Respondent had appointed the Appellant as its 
contractor for works for a construction project.  

2. Disputes and differences arose between the parties 
and these were then referred to arbitration as 
stipulated under Clause 54 of the Conditions of 
Contract executed by parties.  

3. At the arbitration, the Appellant claimed for the sum 
of RM338,666.39 being the balance sum remaining 
unpaid, together with interests and costs. The 
Respondent had in turn, counterclaimed for general 
damages to be assessed for the Appellant’s delay 
in completing the landscape works, the sum of 
RM246,978.00 for rectification works, together with 
interests and costs.  

4. The arbitration award, inter alia, determined that the 
Respondent pays the Appellant the sum of 
RM282,512 as the final amount due to the 
Appellant. In respect of the counterclaim, the 
arbitrator found that the Appellant was liable to pay, 
RM35,000.00 arising from LAD and RM21,154.39 
arising from costs of rectification works, to the 
Respondent.  

5. Subsequently, a supplementary award was also 
given in which the arbitrator determined that the 
parties had by conduct accepted that the 
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rectification costs are limited to the retention sum 
ie. up to RM21,154.39, even though the 
Respondent’s claim for the rectification works done 
and claimed was for RM246,978.00.  

High Court 

6. Aggrieved by the above, the Respondent had filed 
an application under s. 37 of the Arbitration Act 
2005 (“AA 2005”) and alternatively under the then 
s. 42 of the AA 2005 (which has since been deleted 
by the Arbitration (Amendment) (No. 2) Act 2018), 
to set aside both the award and supplementary 
award.  

7. One of the main contentions raised by the 
Respondent is that the award and the 
supplementary award contained decisions on 
matters beyond the terms of the submission to 
arbitration and/or beyond the scope of the 
submission to arbitration, in which the Arbitrator's 
findings that parties had by conduct agreed for the 
rectification costs to be limited to the retention sum, 
were never presented and/or submitted before the 
arbitrator. 

8. On the other hand, the Appellant filed for 
recognition of the arbitration award pursuant to s. 
38 of the AA 2005.  

9. The learned Judge had dismissed the Appellant’s 
enforcement application and allowed the 
Respondent’s application to set aside the award 
and the supplementary award under s. 37 of the AA 
2005.  

Court of Appeal 

10. Aggrieved by the High Court’s decision, the 
Appellant appealed to the Court of Appeal, which 
was subsequently successful (this appeal is 
reported in Garden Bay Sdn Bhd v. Sime Darby 
Property Bhd [2018] 6 CLJ 199), thereby 
reversing the High Court decision. 

Federal Court 

11. The Respondent then proceeded to appeal to the 
Federal Court. The appeal by the Respondent was 
allowed and the Federal Court ordered that the 
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matter be remitted back to the Court of Appeal for a 
rehearing. 

Back to Court of Appeal for rehearing 

12. This judgment deals with the rehearing in the Court 
of Appeal. 

Issues 

 

1. Whether there was a breach of natural justice when 

the arbitrator decided to award the sum of 

RM21,154.39 instead of RM246,978.00. 

 

2. Whether the award for the sum of RM21,154.39 

dealt with a dispute not contemplated by or not 

falling within the terms of parties’ submission to 

arbitration. 

 
3. Whether the arbitrator could make a finding based 

on an issue, which was never presented or argued 

before her. 

 

4. Whether by not inviting parties to present or argue 

on the issue which formed the award, the arbitrator 

had acted beyond her jurisdiction and breached the 

rules of natural justice. 

 
Findings 

 

The Appeal was allowed with costs.  
 

1. The arbitrator has made a finding of fact that the 
Respondent had failed to prove, on the balance of 
probabilities, the claim for rectification of defects in 
the sum of RM246,978.00. 
 

2. The arbitrator had considered the Respondent’s 
claim for rectification in the sum of RM246,978.00 
and had dismissed the same based on the evidence 
presented before her. Both parties were given the 
opportunity to present their respective cases before 
the arbitrator made the award. The arbitrator had 
also given the reasons why she had dismissed the 
Respondent’s application for the rectification costs 
of RM246,978.00. 
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3. The Court of Appeal also opined that section 
21(3)(b) of the AA 2005 empowered the arbitrator 
to draw her own knowledge and expertise in the 
subject matter. Therefore, the arbitrator’s reference 
to PAM contracts in the construction industry, 
including the relevant handbooks were in 
accordance with Section 30(5) of AA 2005 and 
therefore reasonably foreseeable and not 
surprising. 

 
4. There was no prejudice to the Respondent as the 

arbitrator had granted the Respondent’s 
rectification cost of RM21,154.39 despite her 
findings that the Respondent had failed to prove its 
claim for the rectification costs. Added to that, the 
Court of Appeal agreed that the award of 
RM21,154.39 was indeed generous, bearing in 
mind the arbitrator’s finding that the Respondent 
had, in the first place, failed to establish its 
rectification claim of RM246,978.00. 

 
5. Therefore, there was no breach of the rules of 

natural justice before the arbitral tribunal that 
warrant the whole award to be set aside. 

 
6. As the arbitrator was tasked to decide whether the 

Respondent was entitled to the full sum of the 
rectification cost, any sum to be assessed by the 
arbitrator or no amount at all of the rectification cost, 
it was also wrong to say that the award dealt with a 
dispute not contemplated by or not falling within the 
terms of the submission to arbitration. 

 
7. The arbitration award cannot be said that it would 

shock the conscience, or clearly injurious to the 
public good, or wholly offensive to the ordinary 
reasonable and fully informed member of the public 
that renders the award to be set aside on public 
policy. 
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